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Just a few points: it is implied (p. 179) that the Independent Mental Capacity Advocate (IMCA) is a person who acts or makes decisions for a patient. I think that is incorrect, as the IMCA' s powers are limited to supporting, advocating, challenging, seeking second opinions, but not actually deciding on behalf of the patient (MCA 2005, s36(2)). It is, of course, correct that information must be shared with the IMCA to permit those activities.
Secondly, I was surprised to see emphasis on the next-ofkin, as MCA 2005 (s4(7)(a) and (b)) only mentions "anyone named" by the patient and "anyone engaged in caring for the person or interested in his welfare" to be consulted as to his wishes. Next-of-kin no longer features in the law in England and Wales.
Finally, I don't disagree with the need for tact and sensitivity if refusing to disclose information to friends and others who "assume they have a right to know." However, I wonder about the implication that there are some who do have a right to know and some who do not, and how we tell the difference. In the absence of a clearly identifiable closest relative (spouse, parent, etc), I think it is no longer completely clear.
The GMC' s 'Good Medical Practice (2001)' included (21(iii)) the statement:
"When patients cannot give consent, you should share the information which those close to the patient need or want to know, except where you have reason to believe that the patient would object if able to do so." 'Good Medical Practice (2006)' is silent on this point, as is 'Consent: doctors and patients making decisions together' (GMC 2008); these documents only address decision-making and incapacity, not communication with relatives. MCA 2005 clearly includes, as mentioned above, consulting "anyone engaged in caring for the person or interested in his welfare," so the trend is towards inclusiveness rather than rights. I would conclude (and practice) that while we should clearly be cautious and professional in deciding who to tell what, we should not be limited by narrow interpretations where circumstances dictate otherwise.
